
The scenario 
Five female crew members 

thought their male supervisor 
treated them less favorably 
than he did their male 
colleagues. The women 
claimed, for instance, that the 
male supervisor said women 
were emotional. He also spoke 
to them in a condescending 
and hostile manner.  

According to the female 
staffers, the supervisor also 
frequently commented on their 
clothing, saying one of them 
looked good in her outfit, even 
on casual Fridays. 

During meetings, the male 
supervisor often interrupted 
the women when they spoke, 
but he allowed male workers 
to finish their sentences. He 
also said the female staff 

members looked confused, 
implying they weren’t smart 
enough to understand what 
he was saying. 

The women also alleged 
that the supervisor used 
unflattering terms to describe 
them, including aggressive, 
unprofessional, intimidating, 
argumentative and loud. 

Fed up with the behavior of 
their supervisor, the women 
reached out to a senior-level 
executive, who told them that 
their male supervisor  would be 
“coached.” However, despite 
the assurance, the supervisor’s 
behavior didn’t change. 

A short time after they’d 
complained about their boss, 
the five women were fired and 
told that the organization was 
going in a different direction. 

Legal challenge  
The five women sued for 

retaliation.  
 
The ruling  

The employer lost. A judge 
refused to dismiss the lawsuit, 
and a jury awarded $4.35 
million to the five women. 

 
The skinny  

If you take disciplinary 
action against a crew member 
but his or her behavior 
doesn’t change, you have to 
ratchet up the punishment or 
terminate the individual – 
before things devolve into a 
costly retaliation lawsuit.    

Cite: Aleardi, et al. v. 
Rothman, U.S. District Court, 
E.D. Pennsylvania, No. 2:23-
cv-00861, jury award.

The high cost of calling women 
emotional, loud: $4.35 million   
Staffers alleged male boss interrupted them when they spoke 

Man claims age bias after two supervisors 
tell him he’s ‘too old and slow’ for his job     
Older employee sues, contends that fitness-for-duty exam was rigged against him

“Aaron couldn’t handle  
 the physical demands 

of the job,” said Supervisor 
Nathan Hawkins. “We were 
justified in terminating him.”  

“Aaron insists that he could 
physically perform all his job 
tasks,” replied HR Director 
Carolyn McGill. “He thinks he 
was really fired because he was 
65 years old. He’s suing us for 
age discrimination.” 

“I’m disappointed to hear 
that,” said Nathan. “The 
whole thing started when we 

were forced to eliminate 
Aaron’s previous position as 
part of a reduction in force. 
We considered other potential 
jobs for Aaron, and the only 
one that made sense was a lot 
more physically demanding 
than his prior position.”   

 
Against the move 

“Aaron claims that when 
he was being considered for 
the other, more physically 
challenging position, his 
supervisor was against the 

move, saying Aaron was ‘too 
old and slow for the job’ and 
that Aaron would jeopardize 
workplace safety.” 

“We had some legitimate 
concerns about Aaron’s ability 
to take on the physically 
demanding duties of the new 
job,” said Nathan. “However, 
we still transferred Aaron to 
the position.” 

 
Struggled with job 

“How did things go after 
the transfer?” asked Carolyn. 

“Not well,” said Nathan. 
“Everyone noticed that Aaron 
was slow and lumbering in his 
gait and that he struggled 
with some of the most 
physically difficult aspects of 
the work. When we asked a 
top-level executive to evaluate 
Aaron’s performance in the 
job, he said Aaron was having 
a lot of trouble. Following the 
evaluation, we told Aaron to 
provide us with a doctor’s 
note stating that he could 
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‘Too old and slow’ … 
(Continued from p. 1)

perform the physical 
aspects of his job.” 

“Did Aaron produce the 
note?” asked Carolyn. 

“Yeah, he did,” said 
Nathan. “However, as you 
know, we aren’t bound by 
the opinion of a personal 
doctor, so we sent Aaron to a 
fitness-for-duty examination 
conducted by one of our 
people, and Aaron miserably 
failed that exam.” 

 
Rigged test 

“According to Aaron,” 
said Carolyn, “the fitness-
for-duty test was rigged 
against him. He was told to 
perform tasks that were 
much more physically 
demanding than what the 
job actually required. He 
also said the supervisor 
administering the test told 
him afterward that he was 
‘too old and slow for the 
job.’” 

“What happened next?” 
asked Carolyn. 

“Because of the potential 
danger,” said Nathan, “we 
terminated Aaron. Our 
decision was justified 
because it would’ve been 
too risky to let him keep 
working. We should 
challenge this lawsuit.”  

Result: The company 
lost. The court refused to 
dismiss the case. The judge 
decided that the older staff 
member provided adequate 
evidence that he might 
have been terminated 
because he was 65 years 
old. 

 
Ageist comments 

The court pointed to the 
ageist comments made by 
two different company 
supervisors as evidence of 
age discrimination. In each 
case, the supervisor plainly 
stated that the worker was 

“too old and slow” to 
handle the work. These 
comments provided direct 
evidence that the age of 
the crew member played a 
role in his dismissal.   

 
Doctor’s note ignored 

Furthermore, the 
employer insisted that the 
older worker undergo a 
fitness-for-duty exam even 
though he’d already 
produced a doctor’s note 
stating that he could handle 
the rigorous requirements 
of the job. And there was 
some evidence that the 
fitness exam was rigged – 
the older employee was told 
to perform duties that 
exceeded the physical 
demands of the actual job.   

Cite: Martin III v. The 
Alabama Great Southern 
Railroad Co., U.S. District 
Court, N.D. Alabama, No. 
2:23-cv-00167, 4/7/26 
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You make the call

“We fired Tony for a 

legitimate reason,” said 

Supervisor Margie 

Brunton, “and it had 

nothing to do with his 

bladder condition.”  

“Tony sees things 

differently,” replied HR 

Manager Alan Frankel. 

“He says we refused to 

accommodate his 

bladder ailment. He’s 

suing us for disability 

discrimination.” 

“That’s disappointing,” 

said Margie. “Keep in 

mind that Tony never 

provided us with a 

doctor’s note confirming 

his bladder problem, so 

we had no official 

indication that he was 

actually disabled.” 

“Tony says he didn’t 

need to give us a 

doctor’s note,” said Alan. 

“He claims his bladder 

problem was obvious 

because he was 

constantly going to the 

restroom. He also says 

that when his supervisor 

said he needed workers 

with strong bladders, 

Tony told him that he 

had a bladder condition 

and that we were 

required to let him take 

bathroom breaks.”    

 

Fails to mention 

“That’s true,” said 

Margie. “However, Tony 

fails to mention that his 

supervisor also told him 

to request a disability 

accommodation, but Tony 

never formally asked for 

an accommodation.” 

“Tony claims that he 

didn’t want any special 

treatment,” said Alan. 

“So why didn’t Tony 

provide us with a 

doctor’s note to confirm 

his disability?” asked 

Margie. 

“Tony says he didn’t 

have health insurance, so 

he couldn’t obtain a 

doctor’s note,” said Alan. 

“We fired Tony because 

he violated several of our 

work rules,” said Margie, 

“including our restriction 

on the use of cellphones 

on the job. We should 

challenge this lawsuit.”  

Did the company win? 

 

■ Make your call, then 
please turn to page 4 
for the court’s ruling.

Here’s a phrase that should 

probably be banned from your 

vocabulary when you’re talking 

to your crew members: “too old 

and slow.” 

In this case, two different 

supervisors informed an older 

worker that he was “too old and 

slow” to handle the demands of 

his job. While both supervisors 

might have believed what they 

were saying, it was a mistake to 

make the comment right in 

front of the staffer. 

Here’s why: In most lawsuits 

claiming bias, the employee is 

only able to provide indirect 

evidence of unlawful conduct, 

which makes it much harder for 

him or her to win in court. But 

when an individual pursuing a 

lawsuit can point to direct 

evidence of bias – two ageist 

comments, in this case – the path 

to a court victory for the person 

is much shorter and more direct. 

What it means 
                  to you
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New legal
rulings

Latina woman chided 
for poor English skills 

Yes, you can ask employees 

who struggle with English to 

improve their language skills. 

What happened: A Latina 

woman was frequently criticized 

by her supervisor for her poor 

English skills. The staffer was 

told to speak slowly so others 

could understand her and to 

enroll in an English-language 

course. When the Latina staff 

member used her cellphone to 

record her supervisor without 

permission, she was fired.  

Legal challenge: The woman 

sued for national origin bias.  

Company’s response: We had 

the right to ask her to improve 

her English. 

Ruling: The employer won. 

The one or two statements 

about the woman’s poor 

English-language skills were 

unrelated to her termination. 

Cite: Aponte v. Illinois Workers’ 
Compensation Commission, 
U.S. District Court, N.D. Illinois, 

No. 19-cv-05260, 3/5/26. 

Did ‘slave’ comment 
prove racial hostility? 

One offensive statement 

usually isn’t enough to prove 

that a workplace is severely 

and pervasively hostile.  

What happened: A Black 

woman complained after a 

white coworker said to her, 

“Lincoln may have freed the 

slaves, but I’m keeping you.” 

The Black crew member was 

assigned to a different job so 

she didn’t have to interact with 

the white coworker anymore.   

Legal challenge: The Black 

staffer sued for racial hostility. 

Company’s response: Our 

remedial actions were effective. 

Ruling: The employer won. 

The one-off offensive comment 

didn’t prove that the workplace 

was severely and pervasively 

hostile for Black employees. 

Cite: Dorival v. Cole, Scott & 
Kissane, U.S. Court of Appeals 

11, No. 25-11224, 4/10/26. 

Is demotion notice 
an adverse action? 

A word to the wise: The 
notification of an impending 
demotion qualifies as an 
adverse employment action – 
even if the employee quits the 
job before he or she is actually 
demoted.  

That’s your takeaway 
from a recent $5.1 million 
jury verdict against BMW 
Manufacturing in favor of 
Kelly Dawsey, a former BMW 
employee who worked at the 
company’s plant in Greer, 
SC. 

Dawsey, who was born in 
the U.S., was told that she 
was being demoted so a 
German-born employee 
could be promoted. Before 
Dawsey was actually 
demoted, however, she 
found another job and 
resigned from BMW. 

When Dawsey later sued 
BMW for national origin 

discrimination, the company 
argued that she didn’t suffer 
an adverse action because she 
resigned before she was 
actually demoted. 

However, a federal 
district judge refused to 
dismiss the lawsuit, ruling 
that the notification of the 
impending demotion 
qualified as an adverse 
employment action. 

So the case went to a 
jury, which ruled in favor of 
Dawsey, then ordered BMW 
to fork over $100,000 in 
compensatory damages and 
$5 million in punitive 
damages to the American-
born woman. 

Based on Dawsey v. BMW 
Manufacturing Co. LLC.    

 
Accommodations for 
pumping milk pulled 

Proceed cautiously before 
rescinding accommodations 
that have already been 

provided to a woman so she 
can pump breast milk. 

Otherwise, you could 
face a plight similar to that 
of Security Assurance 
Management, Washington, 
DC, which has been forced 
to pay $45,000 to settle a 
pregnancy bias lawsuit 
initiated by the Equal 
Employment Opportunity 
Commission (EEOC) on 
behalf of Simone Cooper, an 
employee who had been 
provided with a suitable 
space and time to express 
breast milk. 

However, the company 
moved Cooper to a different 
shift and location, where 
she wasn’t able to privately 
pump. Her request to go 
back to her former shift and 
location was denied, then 
she was fired. She contacted 
the EEOC, which sued. 

Based on EEOC v. Security 
Assurance Management Inc. 

legal news for supervisors

focus: difficult conversations

You know you need to  
 speak to one of your 

crew members because she 
keeps showing up late for 
work. But you’ve been 
putting off the conversation 
because you know it’ll be 
difficult.  

The good news is that 
you’re not alone – one study 
found that 70% of supervisors 
avoid challenging discussions. 
The bad news is that if you 
continue to delay the difficult 
conversation and the worker’s 
behavior doesn’t change, 
things could deteriorate and 
lead to a costly bias lawsuit. 

One of the best ways to 
increase the effectiveness of a 
difficult conversation is to 
have a goal going into the 
discussion. Remember: If you 
begin the dialogue without an 

objective, the most likely 
result will be confusion for 
you as well as for the crew 
member. Decide what the 
outcome of the conversation 
should be. Do you want a 
change in behavior? If so, the 
goal of the discussion should 
be a commitment by the 
worker to consistently show 
up for work on time. 

 
Gather the facts 

Never begin a challenging 
conversation without being 
prepared. Gather the facts 
you’ll need. For instance, 
know the exact number of 
days the staff member has 
been late and the reasons 
she has provided for each 
incident. 

Start the conversation by 
building rapport. Explain 

that you’re talking with her 
to help her consistently 
arrive for work on time, not 
to punish her for her chronic 
tardiness.  

During the conversation, 
be specific. Use observable 
examples rather than vague 
assumptions or criticisms.  
State your concerns factually 
and explain the impact of 
the employee’s behavior on 
the workplace, your crew, or 
your customers. 

Give the woman multiple 
opportunities to provide her 
perspective on the problem. 
Perhaps she’s under a great 
deal of stress due to 
problems at home. Finish 
the difficult conversation by 
agreeing on the next steps 
and a reasonable timeline to 
show measurable results.

Why the time is right for you to have 
that hard discussion with your staffer



legal developments

Supervisor’s take-home: 
While you might think that 
equal pay laws apply only to 
situations in which women 
are being paid less than their 
male colleagues, keep in mind 
that these laws can also come 
into play when a woman has 
requested a raise.  

What happened: A 
female staffer asked her 
supervisor for a raise and a 
promotion. She was given a 
small raise and offered a 
promotion to a position that 
wasn’t as prestigious as the 
one she’d sought.  

What people did: The 
woman still thought she 
deserved a higher salary, so 
she emailed her supervisor  
and requested a $5,000 
increase and future 

consideration for a 
promotion to the position 
she really wanted. Two days 
after the woman sent the 
email, she was fired, allegedly 
because she wasn’t a good fit. 

Legal challenge: The 
woman sued for retaliation 
under an equal pay law. The 
employer argued that the 
equal pay law didn’t apply to 
raise requests.  

Result: The company lost. 
The court refused to dismiss 
the lawsuit. The judge said 
the staffer could pursue her 
lawsuit under the equal pay 
law. According to the court, 
the equal pay law is intended 
to apply not just to the hiring 
process but also to raise 
requests. Because the woman 
was terminated shortly after 

she asked for a raise, she was 
protected under the law’s 
anti-retaliation provision, 
decided the judge. 

The skinny: The ruling in 
this case expands the depth 
and scope of equal pay laws, 
which were originally passed 
in order to increase pay 
transparency so that women 
wouldn’t be paid less than 
similarly situated male 
counterparts. As a result of 
this court decision, employers 
can now be sued under the 
anti-retaliation provisions of 
equal pay laws when they 
terminate a female staffer 
who has requested a raise.    

Cite: Mirkovic v. Tenasys 
Corp., Court of Appeals of 
Oregon, No. 23-cv-01681, 
4/1/26. 

legal nightmare

Overview 
A Black supervisor became 

upset when his boss told him 
to speak to some rowdy Black 
customers because “you look 
like you speak thug language.” 

 
The scenario 

Five months after he 
started working as the 
operations manager for Epiq 
Food Hall, Woodbridge, VA, 
Shyreece Brown was 
promoted to the position of 
general manager. He was 
excited about the chance to 
run the food hall, but his 
enthusiasm soon turned to 
disappointment when he 
started dealing more directly 
with Michael Kim, the owner 
of the food hall. 

Right away, Brown noticed 

that Kim frequently referred 
to Black customers as “not 
smart,” “ignorant” and 
“ghetto.” Brown, who’s Black, 
asked Kim why he talked 
about African American 
customers that way. Kim said 
he did so because Black 
people are ignorant, then told 
Brown that he was sometimes 
ignorant too. 

When several Black 
customers were getting rowdy 
at the bar, Kim told Brown to 
calm them down. Brown 
asked why he was being asked 
to approach the group of 
customers, and Kim said, 
“Because you look like you 
speak thug language.” 

Things came to a head 
when Kim asked Brown his 
opinion of a promotional 

mailer for the food hall. 
Brown said the mailer would 
be more effective if it included 
a coupon. Kim didn’t like the 
feedback, and he said, “This is 
why n-gg-rs ...” then stopped 
himself.  

A short time later, Brown 
was demoted, so he quit the 
job, then contacted the Equal 
Employment Opportunity 
Commission (EEOC).  

 
Legal challenge 

The EEOC sued Epiq Food 
Hall for race discrimination. 

 
The ruling 

The company lost. The food 
hall agreed to pay $54,000 to 
settle the lawsuit. 

Based on EEOC v. Epiq Food 
Hall Woodbridge LLC.

4                                             HR Manager’s Legal Alert for Supervisors                April 24, 2026

   You make the call: 
        The Decision

(See case on page 2) 

Yes. The company won. 

The court dismissed the 

lawsuit. The judge said the 

crew member failed to prove 

he was terminated because 

of his disability. 

The employer provided a 

solid reason for dismissing 

the man: his violation of 

several work rules, including 

one that forbade the use of 

cellphones on the job. 

In addition, the staff 

member failed to formally 

seek an accommodation, 

even though his supervisor 

suggested that he do so. The 

employer didn’t have to 

agree to an accommodation 

that wasn’t requested. 

The lawsuit also failed 

because the worker didn’t 

furnish medical evidence of 

his alleged disability. His 

inability to provide a note 

from his doctor to verify his 

bladder condition doomed 

his case.    

 

What it means: You can 
request documentation 

When it comes to 

accommodating a crew 

member’s medical condition, 

you don’t have to accept the 

person’s word that he or she 

is disabled. You have the 

right to request a doctor’s 

note to confirm the affliction. 

Of course, in many cases, 

a disability might be 

obvious, e.g., a person who 

uses a wheelchair, but even 

in those situations, you have 

the legal right to ask for 

medical documentation to 

confirm the disability. 

Key: You don’t have to 

accommodate employees 

who can’t prove they have a 

medical condition. 

Based on Rodriguez v. 
GalaxE.Solutions Inc. 

Can female staffer fired for requesting 
raise sue for violation of equal pay law?

Company owner tells Black supervisor 
‘You look like you speak thug language’




